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Plaintiff Jeffrey Cederbaum was a nmenber of the w nning
slate in an election for officers of plaintiff Local 1150 of the
| nt ernati onal Brotherhood of Teansters held in Novenber 1998.
Foll owi ng the el ection, defendants, |eaders of the |osing
i ncunbent slate, the Local’ s el ection manager and the Local’s
attorney, allegedly engaged in a schene to prevent plaintiff
Ceder baum and his slate from gaining control of the Local and
attenpted to undermne their ability to performtheir duties.
This schene included efforts to enlist the help of the
International union in various electoral chall enges, which
ultimately resulted in a rerun election, and a plan to insulate
three clerical workers fromtermnation during plaintiff
Cederbaunmis termin office.

Not wi t hst andi ng Cederbaunis slate’s victories in both the
original and the re-run election and its termnation of the

| osing i ncunbents’ office manager, Local 1150 and Cederbaumfil ed



suit alleging a breach of fiduciary duty under the Labor
Managenent Reporting and Di scl osure Act (“LMRDA’), breach of
comon | aw fiduciary duty, and a violation of the LMRDA bill of
rights against each of the defendants and asserting a |egal
mal practice claimagainst the Local’s former attorney, defendant
Robert Cheverie. All defendants have noved to di sm ss.
Fol |l owi ng oral argument, the Court invited supplenental briefing
on the legislative history of the breach of fiduciary duty
provi sion of the Labor Managenent Reporting and D scl osure Act of
1959, 29 U.S.C. § 501(a). For the reasons discussed below, the
Court concludes that the Local has no standing to pursue a cause
of action under the LMRDA, 29 U S.C. 8§ 501(a), and that plaintiff
Cederbaum s allegations as a matter of |aw do not nmake out a
viol ation of the Labor Managenent Reporting and Di sclosure Act of
1959, § 102, 29 U. S.C. § 411.
FACTUAL BACKGROUND

The followng summary is taken fromplaintiffs Amended
Conpl aint [Doc. # 19] and is assuned to be true for purposes of

this motion to dism ss. See Johnson v. Newburgh Enl arged Sch.

Dist., 239 F.3d 246, 250 (2d Cr. 2001). Plaintiff Local 1150 of
the International Brotherhood of Teansters (“IBT’) represents
enpl oyees of Sikorsky Aircraft in Connecticut, Al abama and
Florida. Anended Conpl. at Y 4. Defendant John SantaMaria was

Secretary-Treasurer of |BT Local 1150 from 1996 until 1998. 1d.



at 1 18. Defendant Bruce Peters was President of Local 1150 and
Busi ness Agent from 1996 to 1998. 1d. at § 19. Defendant Joseph
Bennetta is Secretary-Treasurer of |BT Local 191. 1d. at | 20.
In 1998, Bennetta was appoi nted by Local 1150 to serve as Local
1150's Election Oficer. 1d. As Election Oficer, he was
responsi ble for running and supervising all aspects of the

el ection, including chairing union neetings concerning

nom nations for office and el ection procedures, determning
eligibility for office, supervising the preparing and counting of
bal | ots, and handling pre-election conplaints and objections from
menbers and candi dates. 1d. Defendant Robert Cheverie was Local
1150's attorney until sonme point in 1998. 1d. at § 21.

In Cctober 1998, plaintiff Cederbaum was nom nated and ran
with his slate for office in Local 1150 agai nst the incunbents --
defendants SantaMaria and Peters. |d. at 1 5. The election was
hel d on Novenber 6, and Cederbaunmis slate, the “Reform Tean? was
elected. 1d. at 99 5-6. “Both before the el ection and
afterwards, the defendants engaged in a schene to frustrate union
denocracy by preventing the Reform Team from t aki ng operati onal
control of Local 1150.” |1d. at q 8. Janes P. Hoffa, president
of the International Brotherhood of Teansters (“IBT”) and the |IBT
participated in the scheme. [d. Cederbaum had supported Thomas
Leedham Hoffa' s rival for the IBT general presidency. 1d. at
2. Defendant Benetta was Hoffa’'s canpai gn manager in

Connecticut. 1d. at § 3.



During the Local 1150 canpai gn, one of the Reform Teanis
prom ses was to reorgani ze the clerical staff and repl ace
enpl oyees who did not work for the benefit of the nenbers,
particularly the office manager. 1d. at T 7. Al though Ceder baum
was el ected to office on Novenber 6, 1998, defendants SantaMaria
and Peters prevented himfrombeing sworn into office until
Novenber 30, 1998, and prevented himfromassum ng his ful
duties until January 1, 1999, in violation of the |IBT
constitution. 1d. at YY1 9, 31. The Reform Team was only sworn
in on Novenber 30 after the Acting General President of the IBT
intervened and ordered their installation. [d. at § 31.
Def endants sought to stay in office until Hoffa was installed as
the | BT general president, because defendants thought Hoffa woul d
assist themin overturning the election. 1d. Hoffa did not take
office until May 1, 1999. 1d. Defendants also sought “to ensure
they were in a position to take vicarious control over the Local
t hrough an office staff loyal to them” |d.

Local 1150 enployed three full-tinme clerical and
adm ni strative enpl oyees who were nenbers of Local 1150 and paid
dues to Local 1150. 1d. at § 22. These enpl oyees were regarded
by defendants as loyal to the SantaMaria slate and as “wlling
agents to help underm ne the Reform Teami s efforts to institute
internal union refornms.” 1d. at § 23. In Cctober 1998, prior to
the first election in Novenber 1998, defendants SantaMari a,

Peters and Bennetta conspired to ensure that these clerical
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enpl oyees could not be replaced if the Reform Team won t he
election. |d. at 24. On plaintiff’s information and beli ef,
def endant Cheverie assisted the creation of this schenme. 1d.
“The defendants used their positions as agents, officers and
representatives of Local 1150 to pronote their own personal and
political interests to frustrate the denocratic process to the
detrinment of the nenbers of Local 1150 and the plaintiffs.” [d.
The schene created by defendants required the clerical
enpl oyees to wthdraw from Local 1150 and becone dues payi ng
menbers of Bennetta’s Local 191. 1d. at § 25. If the Reform
Team won the el ection, Bennetta and SantaMaria and Peters on
behal f of Local 1150 woul d execute a coll ective bargaining
agreenent with Local 191 providing that the clerical workers
coul d not be replaced and their responsibilities could not be
changed or reduced during the Reform Teanis three year term |d.
If the SantaMaria slate won, the collective bargai ning agreenent
for the clerical staff would not be inplenented. [d. at 26
Def endants took steps to inplenent the schene, including drafting
a coll ective bargai ning agreenent, but eventually changed it
“because it becane apparent that the National Labor Rel ations
Board, the IBT, and/or the United States Departnent of Justice
woul d not allow Local 191 to represent the clerical workers (who
were still nmenbers of Local 1150) agai nst the enpl oyer Local
1150. The revised schene was to bring in the Ofice and
Pr of essi onal Enpl oyees International Union (OPEIU) to performthe
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sanme function as Local 191 was going to perform” 1d. at 27-28.
Thi s new schenme was announced to the clerical staff shortly after
t he Reform Team won the election. [d. at § 30.

After Cederbaum and Raynond McMorrin, the other Reform Team
candi date, took office on Novenber 30, 1998, they “were confined
to a small, nostly-enpty office while the defendants continued to
carry out their scheme. The clerical staff was not allowed to
talk with Cederbaum and McMorrin.” |1d. at § 31. Defendants
required the clerical staff to sign representation cards in favor
of the OPEIU, and the OPEIU requested to be recogni zed as the
coll ective bargaining representative of the clerical staff on
Novenber 25, 1998. 1d. at § 32. On Decenber 4, 1998, the OPEI U
filed a petition for election with the NLRB; on Decenber 8,
Attorney Cheverie signed a stipulated el ection agreenent on
behal f of Local 1150 stipulating to the bargaining unit and
el ection rules, although there were |egal grounds for contesting
the bargaining unit and election. 1d. at 1Y 33-34. Posters
announcing this election were sent by the NLRB to Attorney
Cheverie and/or SantaMaria and Peters on Decenber 9, 1998, and
were posted in areas of the union hall which were not accessible
to Cederbaum and McMorrin, who did not see the posters. [d. at 1
35. The election was held Decenber 18, and the clerical staff
voted 3-0 to have the OPEIU represent them against Local 1150.
Id. at 36. Defendants SantaMaria and Peters “attended the
el ection and appl auded the results. Meanwhile, Cederbaum and

6



McMorrin were confined to their office in another part of the
bui I ding and were not apprised of what was going on and did not
know an el ection was being held.” 1d. at § 37. The election
results were certified by the NLRB on Decenber 29, 1998. [d. at
1 39.

On Decenber 24, 1998, SantaMaria and Peters signed a
contract with the OPEIU nmaking the clerical enployees permnmanent
enpl oyees, prohibiting changing the established job
classifications even if there were a change in the adm nistration
of Local 1150, and requiring wage increases and cost of |iving
adjustnents to be given comensurately with the increases
recei ved by enpl oyees of Sikorsky Aircraft regardl ess of Local
1150’ s financial condition. 1d. at § 38. This agreenent was to
be in effect until May 14, 2002, six nonths after the next Local
1150 election. 1d. The contract with OPEIU was not approved by
t he Executive Board of Local 1150 or the personal representative
of the IBT Acting President. [d. at { 40.

The OPEI U contract “was |left on SantaMaria s desk for
Cederbaum to di scover after Decenber 31, 1999, when Ceder baum
moved into SantaMaria's office. On January 8, 1999, Local 1150
repudi ated the contract with the OPEIU.” 1d. at § 41. The
of fi ce manager was term nated on or about March 12, 1999, and
went to work for Local 191. [d. at § 42. On March 18, 1999, the

of fice manager filed an NLRB charge against Local 1150 in the



name of the OPEIU, this charge was prepared by or with
participation of defendant Cheverie. 1d. at Y 43. The NLRB

i nvestigated the conplaint from March 19 until June 28, 1999,

wi th defendant Cheverie participating in the investigation on
behal f of the office manager and/or the OPElI U agai nst Local 1150.
Id. at T 44. On June 28, 1999, Attorney Cheverie signed and
filed an anmended unfair |abor practice charge on behalf of the

of fice manager and OPEIU. 1d. at § 45. “The OPEIU and Local 191
were parties adverse to the interests of Local 1150 and its
menbers. Neverthel ess, the defendants pronoted the interests of
the OPEIU and Local 191 to the detrinent of Local 1150 for the
ulti mate purpose of pronoting their own personal interests.” 1d.
at 1 46.

As a result of defendants’ actions, plaintiffs “were forced
to divert a great deal of tine and resources away from reformng
t he operations of Local 1150 and perform ng their collective
bar gai ni ng responsibilities on behalf of Local 1150’s nenbers.

In addition, Local 1150 incurred significant expenses and counsel
fees defending and resolving the NLRB charges.” 1d. at § 47.

On April 30, 1999, defendants SantaMaria, Peters and
Bennetta net with Hoffa in a bar in Washington, DC and planned to
return control of Local 1150 to SantaMaria and Peters. [d. at
10. On that sanme day, Hoffa and the | BT overturned the Novenber
6, 1998 election and ordered a new el ection. “The reasons given
for overturning the election were contrived, arbitrary and
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illogical, and contrary to denocratic processes guaranteed by the
LMRDA.” [d. One reason given was the inposition of nore
stringent electoral procedures on challengers than on incunbents.
In July 1999, Cederbaumi s slate, the Reform Team won the re-run
el ecti on.
DI SCUSSI ON

Plaintiffs’ Amended Conpl aint alleges that defendants
viol ated the Labor Managenent Reporting and Di scl osure Act, 29
US C 8§ 501, by “violating their positions of trust for their
own personal and political interests; in relation to Local 1150
and its nenbers; failing to hold Local 1150’s noney and property
solely for the benefit of Local 1150 and its nenbers; failing to
expend Local 1150's noney and property in accordance with the | BT
constitution and byl aws and resol uti ons of the governing bodi es;
and dealing with Local 1150 as an adverse party on behalf of an
adverse party” (Count One). Plaintiff Local 1150 al so clains
that all defendants breached state common |aw fiduciary duties
owed to Local 1150 and its nenbers (Count Two) and that Attorney
Cheverie commtted | egal mal practice by breaching the fiduciary
duties owed to Local 1150 and breaching the standard of care owed
by an attorney to his clients (Count Three). Finally, plaintiff
Ceder baum al | eges that “[d] efendants SantaMaria, Peters and
Bennetta have engaged in a purposeful schene to subvert the

denocratic processes guaranteed by the LMRDA,” in violation of 29



U S C 88 411 and 412 (Count Four).

Al'l defendants have noved to dism ss [Docs. ## 20, 22, 24].
Def endant Cheverie argues that the Court |acks jurisdiction over
Local 1150's 29 U . S.C. 8 501 breach of fiduciary duty claimand
that even if the Court had jurisdiction over that claim
plaintiffs failed to obtain | eave of Court before bringing the
action, and that Local 1150 has failed to state a clai mupon
which relief can be granted against him Defendant Bennetta al so
argues that the Court lacks jurisdiction over the 8§ 501 claimand
that plaintiffs have failed to state a cause of action under 8§
501 or 88 411 and 412 agai nst Bennetta. Defendants SantaMaria
and Peters do not challenge the Court’s jurisdiction over Local
1150's 8 501 claim but instead argue that facts alleged in the
amended conpl aint do not state a claimfor breach of fiduciary
duty under the LMRDA and that plaintiff Cederbaum s 88 411 and
412 claimmnust fail because he does not allege that SantaMaria or
Peters disciplined himor chilled his rights as a union nenber to
speak freely, vote, sue or attend union neetings. All defendants
urge the Court to decline to exercise supplenental jurisdiction
over the state law claimfor breach of fiduciary duties and
further argue that Connecticut |aw has never recogni zed a cause
of action against union officers for a breach of alleged
fiduciary duties.

A Local 1150's § 501 claim

Section 8 501 of the LMRDA provides that a nenber of a | abor
10



organi zation may sue to enforce the fiduciary duty inposed on
union officers.? As the Suprenme Court observed, however,

Section 501(b), 29 U. S.C. 501(b), by its terns, does not
establish a private right of action for a union itself.

Rat her, it provides that a suit may be brought in district
court by a union nenber when a union officer is alleged to
have breached his duties “and the | abor organization or its
governing board or officers refuse or fail to sue or recover
damages or secure an accounting or other appropriate relief
within a reasonable tinme after being requested to do so by
any nmenber of the | abor organization.”

@Qidry v. Sheet Metal Wrkers Nat'l Pension Fund, 493 U.S. 365,

129 U.S.C. 8§ 501, provides as foll ows:
(a) Duties of officers; excul patory provisions and resol utions void

The officers, agents, shop stewards, and other representatives of a

| abor organi zati on occupy positions of trust in relation to such

organi zation and its nmenbers as a group. It is, therefore, the duty of
each such person, taking into account the special problens and functions
of a | abor organization, to hold its noney and property solely for the
benefit of the organization and its nenbers and to manage, invest, and
expend the same in accordance with its constitution and byl aws and any
resol uti ons of the governi ng bodi es adopted thereunder, to refrain from
dealing with such organi zati on as an adverse party or in behalf of an
adverse party in any matter connected with his duties and from hol di ng
or acquiring any pecuniary or personal interest which conflicts with the
i nterests of such organization, and to account to the organization for
any profit received by himin whatever capacity in connection wth
transacti ons conducted by himor under his direction on behalf of the
organi zati on.

(b) Violation of duties; action by nmenber after refusal or failure by
| abor organi zation to commence proceedi ngs; jurisdiction; |eave of
court; counsel fees and expenses

VWhen any of ficer, agent, shop steward, or representative of any | abor
organi zation is alleged to have violated the duties declared in
subsection (a) of this section and the |abor organization or its
governi ng board or officers refuse or fail to sue or recover danmages or
secure an accounting or other appropriate relief within a reasonabl e
time after being requested to do so by any nenber of the | abor

organi zati on, such nmenber may sue such officer, agent, shop steward, or
representative in any district court of the United States or in any
State court of conpetent jurisdiction to recover danages or secure an
accounting or other appropriate relief for the benefit of the | abor
organi zati on. No such proceedi ng shall be brought except upon |eave of
the court obtained upon verified application and for good cause shown,
whi ch application may be nmade ex parte.

11



374 n.16 (1990) (quoting 29 U.S.C. 8 501(b)) (enphasis in
original). The circuits are split on this issue, and the Second
Crcuit has not ruled on the question. See id. (noting circuit
split but assum ng w thout deciding that a union nmay sue under 8§
501) .

Plaintiff Local 1150 argues that the Court should followthe

El eventh Circuit’s decision in International Union of Elec.,

Elec., Salaried, Mach. & Furniture Wrkers v. Statham 97 F. 3d

1416, 1419 (11" Cr. 1996), which found an inplied cause of
action for a union under 8§ 501(a). According to plaintiff, the
“conpl ete absence of comment in Congress on [this] point strongly
suggests that it was sinply taken for granted that 501(a)

provi ded a cause of action for unions.” Pl. Supp. Br. at 11. In
addition, plaintiff’s counsel at oral argument pointed out the
seemng futility of prohibiting the union frombringing suit in
federal court, because in cases such as this one, where the Local
W shes to bring such a suit, a nenber cannot in good faith neet
the prerequisite requirenents of 8 501(b) that the union refuse
or fail to sue after request.

Def endants, in contrast, urge the Court to follow Local 443,

Int’l Bhd. of Teansters v. Pisano, 753 F. Supp. 434, 436 (D

Conn. 1991), in which Judge Eginton held that the scope of

federal jurisdiction under 501(b) should be narrowy construed in
light of “the federal policy of noninterference in the internal
affairs of unions and | abor matters” and declined to find an

12



i nplied cause of action because the plain | anguage of 8 501 does
not pernmt a union to sue its officials in federal court.?
Defendants also cite to a Nnth Crcuit decision, Building

Material & Dunp Truck Drivers, Local 420 v. Traweek, 867 F.2d

500, 506 (9" Cir. 1989), which simlarly relied on the fact that
Congress chose to permt suits by union nenbers under 8 501 only
if the union itself refuses or fails to sue as proof that
“Congress intended that this renedy be available solely to
i ndi vi dual union nmenbers.”

Where, as here, a party seeks to pursue an inplied cause of

action froma federal statute, the proper node of analysis begins

with the Suprene Court’s test fromCort v. Ash, 422 U.S. 66, 78
(1975) .3

In Cort, the Suprenme Court held that the follow ng factors

are to be used to determ ne whet her a cause of action should be
i nplied under a federal statute:
In determ ning whether a private renedy is inplicit in a

statute not expressly providing one, several factors are
relevant. First, is the plaintiff one of the class for whose

°See also Local 191, Int'|l Bhd. of Teanmsters v. Rossetti, 135 L.R R M
(BNA) 2631, 1990 W. 128241 (D. Conn. Aug. 23, 1990) (sane).

SAl t hough neither plaintiff nor defendants address the Cort v. Ash,
factors, this is understandable, as many of the decisions on this issue do not
do so either. See, e.q., Traweek, 867 F.2d at 506-07 (anal yzi ng whet her Loca
had standi ng under § 501(b)); Pisano, 753 F. Supp. at 436 (sane); Statham 97
F.3d 1416 (concluding that it would frustrate Congressional intent to deny
cause of action for union but not addressing Cort v. Ash factors). But see
United Transp. Union v. Bottalico, 120 F. Supp. 2d 407, 408-10 (S.D.N. Y. 2000)
(applying Cort v. Ash factors and concl uding that there was no evi dence of
Congressional intent to provide a cause of action for unions); Internationa
Longshorenmen’s Ass’'n v. Spear, No. Gv. A 97-2438, 1998 W 83684 (E.D. Pa.
Feb. 25, 1998) (sane).

13



especi al benefit the statute was enacted,--that is, does the
statute create a federal right in favor of the plaintiff?
Second, is there any indication of |legislative intent,
explicit or inplicit, either to create such a renedy or to
deny one? Third, is it consistent wth the underlying

pur poses of the legislative schene to inply such a renedy
for the plaintiff? And finally, is the cause of action one
traditionally relegated to state law, in an area basically
the concern of the States, so that it would be inappropriate
to infer a cause of action based solely on federal |aw?

Id. (citations and internal quotations omtted).

“Recent Suprene Court decisions have refocused the Cort
anal ysis to ‘enphasize the centrality of the second factor --
congressional intent,’ treating the other factors as ‘proxies for

legislative intent.”” MCdellan v. Cablevision of Conn., 149

F.3d 161, 164 (2d Cr. 1998) (quoting D Laura v. Power Auth. of

N.Y., 982 F.2d 73, 77-78 (2d G r. 1992) (quoting Health Care

Plan, Inc. v. Aetna Life Ins. Co., 966 F.2d 738, 740 (2d Cr.

1992) and citing Karahalios v. National Fed' n of Fed. Enployees,

Local 1263, 489 U S. 527, 532-33 (1989); Thonpson v. Thonpson,

484 U. S. 174, 179 (1988); Touche Ross & Co. v. Redington, 442

U. S 560, 575-76 (1979))). Thus, unless such intent can be
inferred fromthe | anguage of the statute, the statutory
structure, or sone other source, there is no basis for the

inplication of a private renedy. See Thonpson, 484 U.S. at 179;

Reeves v. Continental Equities Corp., 912 F.2d 37, 40 (2d Gr.

1990) .
Applying the Cort factors here and considering the |anguage

and structure of the statute, based on the Court’'s review of the
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extensive |legislative history of the LMRDA and t he suppl enent al
briefing submtted by the parties, the Court concludes that the
statutory | anguage and the legislative history of the LVMRDA
provide no basis for the inplication of a cause of action for
Local 1150 under 8§ 501(a) of the LMRDA

The nost attractive argunent in favor of finding an inplied
cause of action, relied upon by the Eleventh Crcuit in Statham
and by plaintiffs here, is the reasoning that despite the absence
of an express cause of action for unions, the statute clearly
contenpl ates sonme forumin which the unions could bring suit,
because it expressly conditions a nmenber’s right to sue upon the

union’'s failure to do so. See Statham 97 F.3d at 1419

(“Subsection 501(b) does not itself confer jurisdiction over
suits by the union, but it assunes that a union can sue its
officials; otherwise it would be futile for individuals to
request the union to sue and sensel ess to nmake the individuals

engage in a futile act.”); Brotherhood of Ry., Airline &

Steanship Cerks v. Or, 95 L.R R M (BNA) 2701 (E.D. Tenn. My

18, 1977) (“While there is no express grant of jurisdiction over
a | abor organization against its officers, the Court is of the
opinion that a grant of such jurisdiction is inplied in that it
woul d seem pointless to require as a prerequisite to his bringing
suit that an individual nmenber first request the | abor

organi zation to sue and then not provide jurisdiction over a suit
by the organization so it mght conply wwth the request.”). Wre
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there no indication in the legislative history that Congress
contenpl ated a non-federal forumfor suits by unions, this
futility argunment woul d have | ogi cal appeal.

However, the |legislative history denonstrates that Congress
believed that state common | aw renedi es were avail abl e for breach
of fiduciary duty, even if not ideal.* For exanple, the House
Report on the bill later enacted as the LMRDA contains the
foll ow ng statenent by Representative Eliot (the nenber who
introduced the bill) and four other House nenbers about § 501:

Al t hough the common | aw covers the matter, we considered it

inportant to wite the fiduciary principle into federal

| abor legislation. . . . The bill also authorizes a union

menber to bring an action against any official or agent who

violates his fiduciary obligations, if the union refuses to

sue — and agai n such nenber nmay recover counsel fees and
costs if he prevails.

H R Rep. 86-741 (enphasis added); see also 105 Cong. Rec. 5856

(1959) (statenent of Sen. Kennedy), reprinted in 2 NLRB, The

Leqgi sl ative H story of the Labor-Managenent Reporting and

D sclosure Act of 1959, at 1130 (1959) (hereinafter “2 NLRB

Legislative History”) (“Traditionally, questions of fiduciary

rel ati onshi ps have been decided in state courts under the conmon
law. Now it is proposed to provide a Federal renedy and a Federal
rule. . . . [Alnyone who studies State statutes, or the decisions

of State courts, wll realize that there is a well devel oped body

“Def endants’ argunents that the Local has neither a cause of action
under 8 501 nor a state common |aw renmedy for breach of fiduciary duty may be
i nconsistent, as the text of § 501(b) clearly contenplates sone |egal vehicle
for suits by unions alleging breaches of fiduciary duty.
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of lawin the states defining the term*“fiduciary.” . . . Now, in
addition to the State renedy, it is proposed to add a Federal
remedy, wi thout any previous decisions in this area, and w t hout
any statute.”).® Thus, as the Court finds that Congress

contenpl ated that the unions could bring suit in state court, the
demand requirenent of 8§ 501(b) is not rendered “futile” by the
denial of a right of action to Local 1150 in federal court. See
Bottalico, 120 F. Supp. 2d at 4009.

The Court further concludes that the four Cort factors
simlarly provide no basis for creating an inplied cause of
action for the Local. First, there is no evidence that unions
are part of the “especial class” for whom § 501 was enacted. The
| egi sl ative history of the LMRDA reveal s no concern for “unions
t hensel ves having access to federal court” but rather shows that

the LMRDA was “in |large neasure an entitlenment statute for union

SContenporary comentators al so noted that union officials were
consi dered fiduciaries at common | aw, although the scope of the obligation was
unclear. See, e.qg., Archibald Cox, Internal Affairs of Labor Unions Under the
Labor Reform Act of 1959, 58 Mch. L.J. 819, 827 (1960) (“Despite the scarcity
of direct precedent, it seens plain that all union officers and enpl oyees have
al ways been subject to the usual common-law fiduciary duties of an agent.
Violations are redressible in state courts.”); Frank J. Dugan, Fiduciary
oligations Under the New Act, 48 CGeo. L.J. 277, 279 (1960) (noting that
“[clontrary to the assertion by Senator Erwin nade on the floor of the Senate
a year ago that there was no need for a federal fiduciary |aw because of the
adequacy of existing state |law, an exam nation of the cases reveals” a
surprising |l ack of case | aw on the application of the fiduciary obligation to
uni ons, but observing that although the “courts have often taken stringent
action under the fiduciary concept . . . [p]erhaps union nmenbers have been
reluctant to pursue their legal renedies in this are for fear of jeopardizing
their relationship with their union, with the consequent threat of |oss of job
opportunities”); R Theodore Cark, The Fiduciary Duty of Union Oficials
Under Section 501 of the LMRDA, 52 Mnn. L. Rev. 437, 454 (1968) (“It is clear
that union officials were considered fiduciaries at conmon | aw. Nevert hel ess,
the state courts have been vague in delineating the exact nature of the
fiduciary duties which a union official owes to his union.”).
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menbers, creating denocratic rights within the union, and
provi ding access to federal court to vindicate those rights as

against their union | eadership.” Spear, 1998 W. 83684, at *5

(enphasis in original); see also Phillips v. Gsborne, 403 F.2d

826, 829 (9" Cir. 1968) (“The congressional history of the
LandrumGiffin Act makes it abundantly clear that Congress
intended to deal solely with the activities of union | eaders as

they affected their nenbers.”); Mallik v. International Bhd. of

Elec. Workers, 749 F.2d 771, 776 (D.C. Cr. 1984) (“By ensuring

t hat nmenbers could assert practical control over union policies,
Congress attenpted to prevent corruption with a m ni num of direct
federal intervention in union decisionnmaking.”).® Thus, the
first Cort factor weighs against the creation of an inplied cause

of acti on.

6See, e.qg., 105 Cong. Rec. 5446 (1959) (statenment of Sen. Gol dwater),
reprinted in 2 NLRB, Leqgislative History 1026 (proposed anendnents to Kennedy
bill would “[i]npose fiduciary obligations, enforceable by nenbers, on the
officials of |abor unions”); 105 Cong. Rec. 5490 (1959) (statenent of Sen
ol dwater), reprinted in 2 NLRB, Legislative History 1034 (“a study of federal
law and the investigation of the Senate Rackets Committee make it crysta
clear that the rank and file of union nenbers have no protection of any kind
agai nst dictatorial and corrupt officers of unions or against the connivance
of managenent with a corrupt |abor |eader to deprive themof their rights”);
105 Cong. Rec. 5627 (1959) (statenent of Sen. Ervin) reprinted in 2 NLRB
Legislative History 1046 (“there is a crying need for inmedi ate renedi al
legislation in the field of the relation between unions and union officers, on
t he one hand, and rank-and-file union nmenbers, on the other”); 105 Cong. Rec.
5857 (1959) (statement of Sen. McClellan), reprinted in 2 NLRB, Legislative
History 1131 (“I may say that there was never any idea of ny trying to curb
the authority of the nmenbers of a union to do whatever the nmenbers want to do;
it ism intention to protect the nenbers from having the nmenbers of a board
or a conmttee vote to do just about anything they want to do, as has been the
case in many instances.”); 105 Cong. Rec. 5862 (1959) (statement of Sen
Curtis), reprinted in 2 NLRB, Legislative History 1136 (“if the real power in
a union is vested in the rank and file of its nenbers, that acconplishnment
alone will elimnate a great portion of all the abuses and m suse of funds and
m suse of power and the other offenses which all of us nust frown on”).
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The second question, whether there is evidence of any
| egislative intent to provide a renedy to unions, nust also be
answered in the negative. As discussed above, because Congress
contenplated the availability of state comon | aw renedi es, the
condi tioning of nenbers’ rights to sue under 8 501(b) does not,
in the Court’s view, suggest any Congressional preference for
federal suits by unions.

The Eleventh Circuit, in reaching the opposite concl usion,
found that “it would in fact frustrate congressional intent to
rel egate the union to state renedies. The legislative history of
t he LMRDA shows that Congress enacted the fiduciary provisions of
section 501 because existing state | aw renedi es for union
officials’ m sconduct were inadequate.” Statham 97 F.3d at
1420. The legislative history cited by the Eleventh Grcuit in
support of this proposition, however, evidences only concern
about the absence of adequate state |aw renedi es for union
nenbers and does not support that court’s concl usion that
“Congress intended to supplenent the renedi es avail able to uni ons

by creating new federal protections.” See id. (citing S. Rep.

No. 187, 86'" Cong., 1%t Sess. reprinted in 1959 U.S.C.C A N

2318, 2376; H R Rep. No. 741, 86'" Cong., 1%t Sess. reprinted in

1959 U.S.C. C A N 2424, 2479-80).

Mor eover, contrary to the Eleventh Circuit’s assunption that
“[1]f Congress had only enacted section 501(a) w thout section
501(b), no one woul d suggest that Congress neant to deny the
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union the right to enforce 501(a),” id., the legislative history
suggests that 8 501(b) was added precisely because, in the
absence of such a renedy provision, Congress feared that the
fiduciary duty established by 8§ 501(a) would be an enpty

decl aration.”’

’S. 505, (the original Kennedy-Ervin Bill) introduced in the Senate in
January 1959, did not contain any express provision establishing a fiduciary
duty owed by union officers. S. 748 (the Republican administration bill)
woul d have given a cause of action to union nmenbers or officers to enforce the
fiduciary duties of officers. 105 Cong. Rec. 1162 (1959), reprinted in 2
NLRB, Legislative H story 978. S. 505, in contrast, provided only that
nmenbers could sue, with [eave of court and if the union failed to sue, to
recover enbezzled or msappropriated funds. 105 Cong. Rec. 1167 (1959),
reprinted in 2 NLRB, Legislative History 983. The Kennedy-Ervin bill, later
anended as S. 1555, al so contained a provision declaring that |abor
organi zati ons should voluntarily adopt “codes of ethical practices obligating
such | abor organizations . . . to adhere to principles and procedures of
conduct which will effectively elimnate and prevent inproper and unethica
activities in the administration of their affairs, in the use and expenditure
of their funds and in their relations with each other.” Senate Conm on Labor
and Public Welfare, Labor-Minagenent Reporting and Disclosure Act of 1959, S
Rep. 86-187, 86'" Cong., 1%t Sess. 1959, reprinted in 1959 U S.C.C A N 2318.
S. 1555 was favorably reported out of comittee on April 14, 1959.

The om ssion of a conprehensive renedy provision fromsS. 1555 pronpted
the following mnority objection in the Senate report by Senators Col dwat er
and Dirksen:

The conmittee bill professes to recognize the fiduciary nature of the
union official’s relation to his union and its nenbers, but makes no
provision to establish such relationship, to inpose the duties of a
fiduciary on union officials, or to give union nmenbers any renedy for a
breach of fiduciary obligation

* Kk *

Both the McCellan Bill (S. 1137) and S. 748 contain provisions designed
to i npose fiduciary obligations on union officials and to give union
menbers a right to sue in the federal courts for breach thereof. It is
our intention to offer on the floor of the Senate anendnents to fil

this unjustifiable vacuum

ld.

After S. 1555 was reported out of comittee, there was further
di scussion on the Senate fl oor about the |ack of a remedy under S. 1555:

M. Javits: Even if we adopt the amendnment whi ch has been proposed, to
which | have no objection, would it not be better to try, even after
that, to find sone fornula, which | amendeavoring to work out, wth
which to deal with the whole fiduciary relationship, especially in terns
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Finally, the Eleventh Grcuit concluded that “section 501(b)
clearly shows that it has not one, but two purposes: first, to
enabl e individuals to sue on the union’s behal f, and second, to
make sure that individuals do not preenpt a union’s right to

prosecute its own clains.” Statham 97 F.3d at 1421. However,

of a renedy?
Once fiduciary relationship is stated it will soak up all the
common law, all the State law, and all the Federal |law. Really, what we

need in the bill to give it teeth, as we did in the New York bill, which
is a good nodel, is sonme renedy.
M. Mdellan: . . . Frankly, | think the union nmenber should be given a
right to sue for recovery. | have another anendnent al ong that line.

* * %

M. Javits: But | amsatisfied that to create a Federal statute, such as
the Senator desires, with respect to noney relationship, will stil

| eave the question of the renedy open. The question is, Do we want to

| eave the question of the renedy open to any suit aside froma federa
court suit which mght Iie by reason of diversity of citizenship or any
ot her ground outside the statute? O do we want to have a section of
the bill which concerns itself with the right to sue, and to provide in
that section a right to the individual nmenber to sue when the union
itself does not act, given a decent period of tinme?

105 Cong. Rec. 5855, 5858 (1959), reprinted in 2 NLRB, Legislative H story
1129, 1132.

S. 1555 as passed by the Senate on April 29, 1959 provided for suits by
menbers only where an officer had enbezzled or nisappropriated funds. Senator
ol dwater identified the ack of a general renedy provision for breach of

fiduciary duty as one of the “major deficiencies” in the Senate bill. See 105
Cong. Rec. 6849 (1959) (statenent of Sen. Coldwater), reprinted in 2 NLRB
Legislative History 1272. In a speech to the House Conmittee on Labor and

Educati on, he agai n enphasi zed the |l ack of an adequate renedy for menbers for
breach of fiduciary duty. See 105 Cong. Rec. 9116-17 (1959) (statenent of

Sen. CGoldwater), reprinted in 2 NLRB, Legislative History 1288-89 (“The whol e
vast area of fiduciary |aw which not only requires fiduciaries to refrain from
crimnal conduct in the handling of other peoples’ funds or property . . . but
affirmatively requires themto act with the highest possible degree of care

. is provided with no enforcenment machinery, remedy, sanction, or penalty
under the Senate bill.”").

In the House bill that eventually becane the LMRDA as enacted, however,
the renedy provision was anmended to permit suit by union nmenber for violation
of any of the fiduciary duties identified in 8 501(a). See House Comm on
Educ. and Labor, Labor-Managenent Reporting and Disclosure Act of 1959, H R
Rep. 86-741, 86'" Cong., 1%t Sess. 1959, reprinted in 1959 U S.C.C A N 2318
(substituting text of HR 8400 in S. 1555, and contai ning present version of
§ 501).
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in this Court’s opinion, 8 501(b)’'s inposition of the requirenent
t hat nenbers obtain | eave to sue does not express a preference
for suits by unions, but rather suggests “congressional intent to
[imt frivolous or harassing litigation by union nenbers.”

| nternati onal Longshorenen’s Ass’'n v. Spear, No. ClV. A 97-2438,

1998 W. 83684, *6 (E.D. Pa. Feb. 25, 1998). Indeed, it appears
nore |ikely based on the |egislative history that Congress
anticipated that unions often would be able to resol ve probl ens
internally or through state common | aw renedi es, but, based on
Congressi onal findings of w despread corruption in union
| eadership, granted nenbers a federal renedy in those situations
where the union failed to act to protect its interests and the
interests of its nmenbers.?®

In addition, the fact that Congress here expressly gave a
remedy to union nenbers to enforce 8 501(a) weighs heavily
against finding legislative intent to give a cause of action to

the Local. See Bottalico, 120 F. Supp. 2d at 409. “As an

el emrental canon of statutory construction, we are to be
especially reluctant to inply a private right of action where the
statute explicitly provides a different remedy. In the absence

of strong indicia of a contrary congressional intent, we are

8See supra note 6; see also Note, The Fiduciary Duty Under Section 501
of the LMRDA, 75 Colum L. Rev. 1189, 1195 (1975) (“the procedures outlined in
section 501(b), demand and refusal, showi ng of good cause and | eave of court

were designed to protect the union fromunnecessary disruption in cases
where it would have been able to rectify the matter internally”).
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conpel l ed to conclude that Congress provided precisely the

remedies it considered appropriate.” Salahuddin v. Alaji, 232

F.3d 305, 309 (2d Cr. 2000) (internal quotation marks omtted,

citing Karahalios v. National Fed' n of Federal Enpl oyees, Local

1263, 489 U.S. at 533; Mddlesex Cty. Sewerage Auth. v. National

Sea Cammers Ass'n, 453 U. S. 1, 15 (1981)).

Local 1150 al so argues that this case does not pose a threat
of federal judicial interference wth union autonony because here
the union itself requests federal court involvenment, and
therefore the concerns notivating the narrow construction of
federal causes of action do not apply. However, at |east one
court has noted that

a jurisdictional grant to a union plaintiff would fail to

bal ance the conpeting |l egislative interests in enhancing

uni on denocracy on the one hand, and noninterference with

internal union affairs on the other. Such a jurisdictional

grant would at |east present the potential for harassing
l[itigation by a union against a dissident officer, or by an

i nternational union against a dissident |local, in direct

conflict wwth the legislative schene.
Spear, 1998 W. 83684, at *8. This Court agrees.

As for the final two Cort factors, where, as here, the first
two Cort factors do not suggest legislative intent to create a
federal cause of action, the final two factors need not be
addressed as they al one cannot constitute sufficient evidence of

Congressional intent. See Health Care Plan, Inc. v. Aetna Life

Ins. Co., 966 F.2d 738, 742 (2d Gir. 1992).

To summarize, the Court finds that the statutory |anguage
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and the legislative history provide no evidence of any

Congressional intent to permt a cause of action on behalf of a

union for breach of fiduciary duty by officers. Judge Brody’s

conclusion in Spear is equally applicable here:

1998

upon

[ The union] argues that it makes no sense to deny a federal
forumto a | abor organization to recover for breaches of
fiduciary duty by its officers, agents, shop stewards or
other representatives when such duties are created by

federal law. | amnot convinced that it nakes no sense, as
the provision of a renedy for unions was sinply not the
focus of the legislation . . . . Mreover, the union has

adequat e renedi es under state |law (notably the suppl enent al
state clains brought in this action, for fraud, breach of
contract, breach of fiduciary duty, and unjust enrichnent).
If the union did not pursue the state clains, a nenber of
[the union] could bring an action under 8 501(b) to recover
damages caused by defendants’ alleged breach of fiduciary
duty. 1In any event, it is for Congress to create federal
jurisdiction where none exists.

W. 83684, at *8.°

B. Cederbaunis 88 411 and 412 cl ains

Def endants al so argue that Cederbaumfails to state a claim

which relief can be granted because the acts alleged in the

conpl aint do not amobunt to a violation of his rights under LMRDA

§ 102, 29 U S.C. 88 411, 412 (hereinafter “LVMRDA, 8§ 1027).1°

501,
Local

%Because the Court finds that the Local has no cause of action under §

the Court does not reach defendants’ alternative argunents as to whet her

1150’'s clainms are within the scope of § 501 of the LMRDA, or whet her

def endant Cheverie is properly considered an “agent” of Local 1150 for
pur poses of that statute.

1029 U.S.C. § 411 provides as foll ows:

(a) (1) Equal rights

Every menber of a | abor organi zati on shall have equal rights and
privileges within such organization to nom nate candidates, to vote in

el ections or referenduns of the |abor organization, to attend nenbership
meetings, and to participate in the deliberations and voting upon the
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Plaintiff Cederbaumis 8 102 claimis not based on

busi ness of such neetings, subject to reasonable rules and regul ations
i n such organi zation's constitution and byl aws.

(2) Freedom of speech and assenbly

Every menber of any | abor organization shall have the right to neet and
assenble freely with other nmenbers; and to express any views, argunents,
or opinions; and to express at neetings of the |abor organization his

vi ews, upon candidates in an election of the | abor organization or upon
any business properly before the neeting, subject to the organization's
est abl i shed and reasonable rules pertaining to the conduct of neetings:
Provi ded, That nothing herein shall be construed to inpair the right of
a | abor organization to adopt and enforce reasonable rules as to the
responsibility of every menber toward the organization as an institution
and to his refraining fromconduct that would interfere with its
performance of its |legal or contractual obligations.

(3) Dues, initiation fees, and assessnents

Except in the case of a federation of national or international |abor
organi zations, the rates of dues and initiation fees payabl e by nenbers
of any | abor organization in effect on Septenber 14, 1959 shall not be
i ncreased, and no general or special assessnment shall be |evied upon
such menbers, except [under certain circunstances not applicable here]

(4) Protection of the right to sue

No | abor organization shall limt the right of any nenber thereof to
institute an action in any court,

(5) Safeguards against inproper disciplinary action

No menber of any |abor organization nmay be fined, suspended, expell ed,
or otherw se disciplined except for nonpaynent of dues by such

organi zation or by any officer thereof unless such nenber has been (A)
served with witten specific charges; (B) given a reasonable tine to
prepare his defense; (C) afforded a full and fair hearing.

(b) Invalidity of constitution and byl aws

Any provision of the constitution and byl aws of any | abor organization
which is inconsistent with the provisions of this section shall be of no
force or effect.

29 U.S.C. 8§ 412 provides as foll ows:

Any person whose rights secured by the provisions of this subchapter
have been infringed by any violation of this subchapter may bring a
civil action in a district court of the United States for such relief

(i ncluding injunctions) as nmay be appropriate. Any such action against a
| abor organi zation shall be brought in the district court of the United
States for the district where the alleged violation occurred, or where
the principal office of such |abor organization is |ocated.
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all egations of retaliation or inproper discipline. Instead, he
contends that defendants’ attenpts to prevent Cederbaum and his
slate fromtaking office after the election, including their
actions leading to the re-run election, and their efforts to
continue OPEIU representation of Local 1150’s clerical workers
was part of “a schenme to frustrate union denocracy.” Pl. Br. at
12. Plaintiff argues that these facts state an LMRDA cause of
action because his rights “secured by the provisions of the
LMRDA” were infringed by defendants’ acts and that such
interference is sufficient to state a claimunder the LMRDA

citing Franza v. International Bhd. of Teansters Local 671, 869

F.2d 41, 48 (2d Gr. 1989) and Finnegan v. Leu, 456 U S. 431, 432

(1982). PI. Br. at 15.' At oral argunent, plaintiff clarified
that he clains that his LMRDA rights as both a union officer and
as a nenber were violated.

Ordinarily, status as a union enpl oyee or appointed officer
is not a menbership right wwthin a union and is not protected by

Title | of the LMRDA, 8§ 102, 29 U.S.C. § 411. See Fi nnegan, 456

U S at 438; Maddal one v. Local 17, United Bhd. of Carpenters,

152 F. 3d 178, 184 (2d G r. 1998). Thus, “courts considering
Title I clainms have required that the challenged action directly

affect or alter the union nenber’s rights qua nenber.” Franza,

Yplaintiff correctly notes that a suit may be brought to redress an
i nfringement of 8§ 411 rights even where no inproper “discipline” is shown.
See Finnegan, 456 U. S. at 439.
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869 F.2d at 47.

However, the Second Circuit has “recogni zed an exception
where the renoval of a union officer was part of [a] ‘purposefu
and deliberate attenpt . . . to suppress dissent within the

union.’” Maddal one, 152 F.3d at 184 (quoting Schonfeld v. Penza,

477 F.2d 899, 904 (2d Gr. 1973); Cotter, 753 F.2d at 229 (2d
Cir. 1985)). This exception recognizes that "the rights of union
menbers to belong to an open denocratic | abor organization are

i nfringed" when a "dom nant group strives to stifle dissent and

efforts at refornt through renoval of a political opponent from

office. 1d. (quoting Adans-Lundy v. Association of Prof. Flight
Attendants, 731 F.2d 1154, 1158 (5th G r. 1984)). Because a
union officer may becone a synbol for a novenent within the union
menbership, the discipline of such an official could chill the

nenbership's Title | rights. Franza, 869 F.2d at 45. *“In such

cases--rare though they may be--the question is whether an action
against the official is nmerely an isolated act of retaliation for
political disloyalty" or part of a schene to curtail dissent.

Id. To fall within this exception, a plaintiff nust present
"clear and convincing proof” that his dismssal as an officer was
"part of a series of oppressive acts by the union | eadership that
directly threaten the freedom of nenbers to speak out." Cotter

753 F. 2d at 229; accord Franza, 869 F.2d at 45; see al so

Schonfeld, 477 F.2d at 904 (holding that to state a cause of

action, the alleged schene to suppress dissent nust be evident
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either in the established history or articulated policy of the
uni on) .

Unli ke the nore usual case where a | osing dissident nmenber
may be deprived of nenbership rights following the election of an
opposing party’'s candi date, here plaintiff Cederbaun s slate won
the election and thus held the power to thwart or undo post-
el ection recrimnatory conduct by the defendants. Plaintiff has
identified no nenbership rights that were viol ated by defendants’
actions. At oral argument, plaintiff acknow edged t hat
defendants did not interfere wwth the el ection process itself,
and that he was not prevented in any way fromparticipating in
the election or the re-run election. Although Cederbaum al | eges
that his ability to serve as an effective officer was inpeded by
his location in an inferior office and defendants’ efforts to
insulate disloyal clerical staff fromtermnation, this is not a

violation of his rights as a nenber. See Toner v. United Bhd. of

Carpenters, No. 96 CIV 0023 SHS RLE, 1999 W 638602, *7 (S.D.N.Y.
Mar. 30, 1999) (to prevail on this claim plaintiff “nust state a
claimfor a violation of [his] menbership rights, not rights that
may be vested in [his] official position.”). An allegation that
an "officer has been deprived of his rights as an officer"” does

not state a clai munder the LMRDA. Johnson v. Kay, 860 F.2d 529,

536 (2d Cir. 1988).

Thus, plaintiff’s action may only be maintained if he falls
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within the Second Circuit’s exception for deprivations of rights
that are part of a overall schene to suppress dissent or

ot herwi se infringe union nenbers’ LMRDA rights within the union
As noted above, “an attack largely focusing upon a union officer
may, under sone circunstances, ‘directly threaten the freedom of
menbers to speak out,’ and therefore violate the LMRDA, where *as
a result of established union history or articul ated policy’
there is ‘a deliberate attenpt by union officials to suppress

dissent within the union.”” 1d. (quoting Cotter, 753 F.2d at

229; Schonfeld, 477 F.2d at 904).

Critical to the Second Crcuit decisions permtting a cause
of action under the LMRDA, 8§ 102 for infringenent of officers’
rights is the factual allegation of sone chill on nmenbers’ rights
as part of the schene to suppress dissent, which, if true, would
“denonstrate that [the officer’s mstreatnent] was not ad hoc
personal retaliation but was part of a cal culated and deliberate
schene to di scourage dissent.” Maddalone, 152 F.3d at 185; see,
e.g., id. at 184-85 (dissident plaintiff’'s allegations that he
was renoved by opposing faction from position as shop steward
pursuant to an order that every nmenber who had participated in a
certain protest denonstration should be renmoved fromhis job,
where plaintiff “was the elected Vice President of the Local,

was likely to send a powerful nessage to the rank-and-file
menbers”, and noting that plaintiff had alleged that supporters
of opposing faction “often disrupted neetings and prevented
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opposition candi dates from speaking to suppress criticismof his
| eadership within the union”); Johnson, 860 F.2d at 537
(uphol di ng cl ai m based on all egati ons of physical threats and
attenpts to disrupt neetings and bl ock comruni cati ons between the
plaintiff union president and her supporters, which evidenced an
“organi zed attenpt[] by the defendants to prevent union nenbers
synpathetic to [plaintiff] fromexpressing their views”); Newran

v. Local 1101, Communi cations Wrkers of Am, 597 F.2d 833, 836

(2d Cr. 1979) (upholding district court injunction ordering
plaintiff reinstated as officer because purpose of plaintiff’s
removal was “to stifle not only [plaintiff] but menbers generally
fromexercising their rights openly to criticize the Local’s
managenent, to publish their views, and to run for office”).

I n Johnson, the Second Circuit found that plaintiff’s
conplaint stated a clai mupon which relief could be granted where
plaintiff, a union president, alleged that the defendants, the
uni on secretary-treasurer and nenbers of the executive council,
had engaged in physical intimdation of plaintiff and her
supporters, disrupted neetings, seized the union headquarters,
and prevented plaintiff fromcomunicating with union nenbers
t hrough ordi nary channels prior to a vote on proposed
constitutional amendments which woul d have gi ven additional power
to the executive council. 860 F.2d at 537. The court concl uded
that these acts “would strongly tend to chill union nmenbers who
desired to exercise their rights in a fashion di sapproved of by
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the [defendants’] faction” and therefore stated a clai munder the

LMRDA. 1d.; see also Cotter, 753 F.2d at 229 (plaintiff’s proof

that his renoval fromoffice was part of an overall schene to
suppress dissent included history of past and present litigation
bet ween his di ssident group and the union | eadership created a
genui ne i ssue as to whether his renoval “was not nerely an
i solated act of retaliation for political disloyalty but was part
of a purposeful and deliberate attenpt to suppress dissent within
t he union”).

Here, unlike Maddal one and Johnson, plaintiff’s conplaint
i ncludes no allegations that supporters of the Reformslate were
in any way “directly threaten[ed]” in the exercise of their

rights. See Cotter, 753 F.2d at 229; cf. Franza, 869 F.2d at 47

(“Direct interference with Title | rights is required to state a
cogni zable 8 102 claim”). Plaintiff cites, and this Court has
found, no cases permtting an LMRDA, 8 102 cl ai m based solely on
the infringenment of an officer’s rights w thout sone concurrent
al l egation of facts showing a threat to nmenbers’ rights.

Al t hough there may be circunstances under which a reasonable
inference of a deliberate attenpt to suppress dissent within the
union nore broadly mght be inferrable froma retaliatory attack

on a union officer, see, e.qg., Franza, 869 F.2d at 45 (noting

t hat because a union officer may becone a synbol for a novenent

Wi thin the union nenbership, the discipline of such an official
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could chill the union nmenbership's Title I rights), this is not
pl eaded as such a case. Under the circunstances here, no
reasonabl e inference that defendants’ schene had a tendency to
chill or infringe menbers’ denocratic rights can be drawn from
plaintiff's allegations. Unlike the union president in Johnson,
plaintiff has not alleged facts of a schenme to frustrate union
denocracy by preventing the Reform Team from t aki ng operati onal
control of Local 1150, that, if credited, would support the
conclusion that “the nature, intensity and extent of the
def endants’ schene,” 860 F.2d at 537, was such that the
denocratic rights of nmenbers who opposed the SantalMaria sl ate
were chill ed.

There are no al legations of any pre-el ection conduct by
def endants known to the nenbers, which m ght have suggested that
t he nenbers woul d consider that supporting opposition to the
SantaMaria slate was futile or risky. After the original
el ection in Novenber 1998, the postponenent of Cederbauni s taking
office, his relegation to an inferior office space, and the
efforts to insulate the office staff fromtermnation -- al
measures to aid defendants’ planned attenpt to regain power --
certainly permt an inference of aninosity by the SantaMaria
hol dover officers toward Cederbaum as the w nning Reform officer
However, plaintiff’'s allegations indicate that defendants’ schene
was only tenporarily successful. Cederbaum was not prevented
fromeventually taking office, so the rank-and-file nenbers were
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able to elect the candidate of their choice. He also was not
prevented fromcarrying out his canpaign pronm ses to the nenbers
because he did ultimately term nate the office manager. The
nmessage thus conveyed to nenbers from def endants’ schene was t hat
eventual ly the Reform Team was victorious over the SantaMaria
slate, fromwhich no chill or infringement of nenbers’ rights can
be inferred. Simlarly, the allegations of the defendants’
scheme with Hoffa to overturn the election do not permt any

i nference that nmenbers’ denocratic rights were chilled by

def endants’ post-el ection conduct because a majority of these
menbers voted, and again prevail ed, against the SantaMaria sl ate
in the re-run election in July 1999.

The facts alleged in the Anended Conplaint, even if proved,
sinply do not permt a reasonable inference of a chill of union
nenbers’ denocratic rights, notw thstanding the alleged purpose
of the schene, nanely to remain in office until Hoffa was
installed as I BT CGeneral President and then gain his assistance
to overturn the election results. See Arended Conpl. T 9. Wile
plaintiff Cederbaunis allegations have made out the existence of
a schene, absent any allegations suggesting how that schene
chilled or tended to chill union nenbers’ denocratic rights, the
facts alleged by plaintiff do not permt the inference that this
schene had any tendency to suppress dissent or otherw se infringe
rights, as required to state a LMRDA, 8 102 violation. |nstead,
plaintiff’s allegations evidence a schene by the opposing, and
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unvictorious, slate to retain power and return to office. This
type of political machination directed against an officer gua
officer, wwth no alleged or inferrable effect on nmenbers’ rights,
does not violate the LMRDA

Accordingly, Count Four is dismssed for failure to state a
cl ai m upon which relief can be granted.

C. State | aw cl ai ns

Plaintiffs and defendants agree that the Court should
decline to exercise supplenental jurisdiction under 28 U S.C. §
1367 if the Court dismsses plaintiffs’ LMRDA clains against all
def endants, and accordingly Counts Two and Three are di sm ssed
W t hout prej udice.

CONCLUSI ON

For the reasons discussed above, defendants’ notions to

di sm ss [ Docs. ## 20, 22, 24] are GRANTED.

The Cerk is directed to close this case.

I T 1S SO ORDERED.

ISl

Janet Bond Arterton, U S.D.J.

Dat ed at New Haven, Connecticut, this 4th day of Septenber, 2001.
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